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28 March 2009

Mr. Ken Landau, Assistant Executive Officer

Mr. James Pedri, Assistant Executive Officer

Regional Water Quality Control Board

Central Valley Region VIA: Electronic Submission
11020 Sun Center Drive, Suite 200 Hardcopy if Requested
Rancho Cordova, CA 95670-6144

RE: Renewal Of Waste Discharge Requirements (NPDES No. CA0081612) And Rescission
of Cease and Desist Order No. R5-2002-0096 and Rescission of Time Schedule Order
No. R5-2007-0072 for Nevada County Sanitation District No. 1, Lake of the Pines
Wastewater Treatment Plant, Nevada County

Dear Messrs. Landau and Pedri,

The California Sportfishing Protection Alliance (CSPA) has reviewed the proposed Waste
Discharge Requirements (NPDES No. CA0081612) (Permit) for Nevada County Sanitation
District No. 1, Lake of the Pines Wastewater Treatment Plant (Discharger) and submits the
following comments.

CSPA requests status as a designated party for this proceeding. CSPA is a 501(c)(3) public
benefit conservation and research organization established in 1983 for the purpose of conserving,
restoring, and enhancing the state’s water quality and fishery resources and their aquatic
ecosystems and associated riparian habitats. CSPA has actively promoted the protection of water
quality and fisheries throughout California before state and federal agencies, the State
Legislature and Congress and regularly participates in administrative and judicial proceedings on
behalf of its members to protect, enhance, and restore California’s degraded water quality and
fisheries. CSPA members reside, boat, fish and recreate in and along waterways throughout the
Central Valley, including Nevada County.

1. The proposed Permit is based on an incomplete Report of Waste Discharge (RWD)
and in accordance with Federal Regulations 40 CFR 122.21(e) and (h) and 124.3
(a)(2) the State’s Policy for Implementation of Toxics standards for Inland Surface
Waters, Enclosed Bays, and Estuaries of California (SIP) and California Water Code
Section 13377 the permit should not be issued until the discharge is fully
characterized and a protective permit can be written.

The Discharger has constructed new treatment facilities, which were brought on line in April
2008 and were fully operational by June 2008. The new biological treatment system consists of
a series of treatment tanks used for biochemical oxygen demand (BOD) reduction, nitrogen



removal, phosphorous removal and solids separation. Solids separation is accomplished using a
microfiltration membrane bioreactor (MBR) system (0.4 microns pore size) that is immersed in
the activated sludge mixed liquor. The chlorine disinfection system has been replaced by
ultraviolet (UV) irradiation. The old treatment facilities were aerated lagoon, flocculation basin,
multimedia filters, chemical feed systems, storage ponds and spray irrigation fields.

The new treatment technology is significantly different that the old processes. Generally, the
new system is capable of providing a significantly higher level of treatment. A pond system
however has lengthy detention times, unlike the new system. The long detention time could
provide for volatization of volatile organic compounds (VOCs) and for dilution of peak
concentrations of conservative pollutants such as metals. While the new MBR system has a
greater capability for removal of pollutants, the character of the effluent will be substantially
different that the old pond system. A full characterization of the new MBR system is necessary
to determine its capability to remove pollutants.

In review of the proposed Permit it appeared that the effluent from the new MBR system had not
been fully characterized for propriety pollutants. A reasonable potential analysis was requested
from Regional Board staff: the received analysis was dated 2007. An e-mail was sent to the
Regional Board on 9 March 2009 stating: “Thanks for the data and RP analysis for Lake of the
Pines. What we're looking for is the data set that was used to develop the proposed Permit with
the current limitations. The proposed permit states that there is no reasonable potential for a
number of pollutants based on the WWTP modifications. We assume therefore that an RP
analysis was undertaken with data following the plant modifications. Otherwise our question is
whether the Discharger has characterized the current effluent discharge for priority pollutants?
Appreciate your assistance.” The Regional Board, Jim Pedri, responded on 11 March 2009, as
follows: “Yes the RP was based upon data following plant modifications (Actually new MBR
plant). The permit discusses this in detail. Attached is a summary of data for new upgraded
plant for constituents that exhibited reasonable potential in effluent from the old plant. The
monthly monitoring reports for the new plant also contained additional data used in the RP
determination.” Our conclusion from reviewing the proposed Permit, the forwarded reasonable
potential analysis (which was from data collected from the old WWTP), and the Regional
Board’s e-mail: is that the effluent discharge from the new wastewater treatment plant has not
been characterized for all priority pollutants.

The available information indicates that the wastewater discharge from the new MBR WWTP
has not been characterized for California Toxics Rule (CTR), National Toxics Rule (NTR),
drinking water MCLs and other pollutants, which could degrade the beneficial uses of the
receiving stream and exceed water quality standards and objectives. The Reasonable Potential
Analysis Summary was from the old treatment system and does not represent the capability of
the new MBR WWTP. The Regional Board has based the proposed Permit on inadequate and
incomplete information.

EPA established the CTR in May of 2000 (Federal Register / Vol. 65, No. 97 / Thursday, May
18,2000 / Rules and Regulations, Environmental Protection Agency 40 CFR Part 131, Water
Quality Standards; Establishment of Numeric Criteria for Priority Toxic Pollutants for the State
of California) which promulgates: numeric aquatic life criteria for 23 priority toxic pollutants;



numeric human health criteria for 57 priority toxic pollutants; and a compliance schedule
provision which authorizes the State to issue schedules of compliance for new or revised
National Pollutant Discharge Elimination System permit limits based on the federal criteria when
certain conditions are met. Section 3, Implementation, requires that once the applicable
designated uses and water quality criteria for a water body are determined, under the National
Pollutant Discharge Elimination System (NPDES) program discharges to the water body must be
characterized and the permitting authority must determine the need for permit limits. If a
discharge causes, has the reasonable potential to cause, or contributes to an excursion of a
numeric or narrative water quality criteria, the permitting authority must develop permit limits as
necessary to meet water quality standards. These permit limits are water quality-based effluent
limitations or WQBELSs. The terms ‘cause,’”’ ‘‘reasonable potential to cause,”” and ‘‘contribute
to’” are the terms in the NPDES regulations for conditions under which water quality based
permit limits are required (See 40 CFR 122.44(d)(1)).

The SWRCB adopted the Policy for Implementation of Toxics Standards for Inland Surface
Waters, Enclosed Bays, and Estuaries of California (SIP) to implement the CTR. Section 1.2
Data Requirements and Adjustments, of the SIP requires that it is the discharger’s responsibility
to provide all data and other information requested by the RWQCB before the issuance,
reissuance, or modification of a permit to the extent feasible. When implementing the provisions
of this Policy, the RWQCB shall use all available, valid, relevant, representative data and
information, as determined by the RWQCB.

The SIP required the Regional Board’s to require dischargers to characterize their discharges for
priority pollutants. On 10 September 2001, the Regional Board mailed out a California Water
Code Section 13267 letter to dischargers requiring a minimum of quarterly sampling for priority
pollutants, pesticides, drinking water constituents, and other pollutants. The Regional Board’s
13267 letter cited SIP Section 1.2 as directing the Board to issue the letter requiring sampling
sufficient to determine reasonable potential for priority pollutants and to calculate Effluent
Limitations. The Regional Board’s 13267 letter went beyond requiring sampling for CTR and
NTR constituents and required a complete assessment for pesticides, drinking water constituents,
temperature, hardness and pH and receiving water flow. There is no indication that any this data
was ever conducted for the new WWTP and therefore could not be used in preparing the
proposed Permit.

SIP Section 1.3 requires that the Regional Board conduct a reasonable potential analysis for each
priority pollutant to determine if a water quality-based Effluent Limitation is required in the
permit. Absent the data, the Regional Board cannot possibly comply with SIP requirement of
Section 1.3. Failure to include this information is in violation of Federal Regulation 40 CFR
124.8 (A)(2), which requires Fact Sheets contain an assessment of the wastes being discharged.

Federal Regulation, 40 CFR 122.21(e) states in part that: “The Director shall not issue a permit
before receiving a complete application for a permit except for NPDES general permits. In
accordance with 40 CFR 122.21 (e) and (h) and 124.3 (a)(2) the Regional Board shall not adopt
the proposed permit without first a complete application, in this case for industrial landfill, for
which the permit application requirements are extensive. An application for a permit is complete
when the Director receives an application form and any supplemental information which are



completed to his or her satisfaction. The completeness of any application for a permit shall be
judged independently of the status of any other permit application or permit for the same facility
or activity.”

State Report of Waste Discharge form 200 is required as a part of a complete Report of Waste
Discharge. Form 200, part VI states that: “To be approved, your application must include a
complete characterization of the discharge.” The Federal Report of Waste Discharge forms also
require a significant characterization of a wastewater discharge. Federal Application Form 2A,
which is required for completion of a Report of Waste Discharge for municipalities, Section B.6,
requires that Dischargers whose flow is greater than 0.1 mgd, must submit sampling data for
ammonia, chlorine residual, dissolved oxygen, total kjeldahl nitrogen, nitrate plus nitrite
nitrogen, oil and grease, phosphorus and TDS. Characterization of the new WWTP effluent has
not been completed.

As the proposed Permit states, the California Toxics Rule (CTR)(40 CFR 131, Water Quality
Standards) contains water quality standards applicable to this wastewater discharge. The final
due date for compliance with CTR water quality standards for all wastewater dischargers in
California is May 2010. The State’s Policy for Implementation of Toxics standards for Inland
Surface Waters, Enclosed Bays, and Estuaries of California (SIP), Section 1.2, requires
wastewater dischargers to provide all data and other information requested by the Regional
Board before the issuance, reissuance, or modification of a permit to the extent feasible.

Federal Regulation, 40 CFR 122.21(e) states in part that: “The Director shall not issue a permit
before receiving a complete application for a permit except for NPDES general permits.

California Water Code, section 13377, requires that: “Notwithstanding any other provision of
this division, the state board and the regional boards shall, as required or authorized by the
Federal Water Pollution Control Act, as amended, issue waste discharge and dredged or fill
material permits which apply and ensure compliance with all applicable provisions of the act and
acts amendatory thereof or supplementary, thereto, together with any more stringent effluent
standards or limitations necessary to implement water quality control plans, or for the protection
of beneficial uses, or to prevent nuisance.”

The application for permit renewal is incomplete, or the information utilized to write the
proposed Permit is incomplete, and in accordance with the CWC, Federal Regulations and the
SIP the proposed Permit should not be adopted.

2. The proposed Permit does not contain Effluent Limitations for chronic toxicity and
therefore does not comply with Federal regulations, at 40 CFR 122.44 (d)(1)(i) and
the Policy for Implementation of Toxics Standards for Inland Surface Waters,
Enclosed Bays, and Estuaries of California (SIP).

Proposed Permit, State Implementation Policy states that: ‘““On March 2, 2000, the State Water
Board adopted the Policy for Implementation of Toxics Standards for Inland Surface Waters,
Enclosed Bays, and Estuaries of California (State Implementation Policy or SIP). The SIP
became effective on April 28, 2000 with respect to the priority pollutant criteria promulgated for



California by the USEPA through the NTR and to the priority pollutant objectives established by
the Regional Water Board in the Basin Plan. The SIP became effective on May 18, 2000 with
respect to the priority pollutant criteria promulgated by the USEPA through the CTR. The State
Water Board adopted amendments to the SIP on February 24, 2005 that became effective on July
13,2005. The SIP establishes implementation provisions for priority pollutant criteria and
objectives and provisions for chronic toxicity control. Requirements of this Order implement the
SIP.”

The SIP, Section 4, Toxicity Control Provisions, Water Quality-Based Toxicity Control, states
that: “A chronic toxicity effluent limitation is required in permits for all dischargers that will
cause, have a reasonable potential to cause, or contribute to chronic toxicity in receiving waters.”
The SIP is a state Policy and CWC Sections 13146 and 13247 require that the Board in carrying
out activities which affect water quality shall comply with state policy for water quality control
unless otherwise directed by statute, in which case they shall indicate to the State Board in
writing their authority for not complying with such policy.

Federal regulations, at 40 CFR 122.44 (d)(1)(1), require that limitations must control all
pollutants or pollutant parameters which the Director determines are or may be discharged at a
level which will cause, or contribute to an excursion above any State water quality standard,
including state narrative criteria for water quality. There has been no argument that domestic
sewage contains toxic substances and presents a reasonable potential to cause toxicity if not
properly treated and discharged. The Water Quality Control Plan for the Sacramento/ San
Joaquin River Basins (Basin Plan), Water Quality Objectives (Page III-8.00) for Toxicity is a
narrative criteria which states that all waters shall be maintained free of toxic substances in
concentrations that produce detrimental physiological responses in human, plant, animal, or
aquatic life. The Proposed Permit states that: “...to ensure compliance with the Basin Plan’s
narrative toxicity objective, the discharger is required to conduct whole effluent toxicity
testing...” However, sampling does not equate with or ensure compliance. The Tentative
Permit requires the Discharger to conduct an investigation of the possible sources of toxicity if a
threshold is exceeded. This language is not a limitation and essentially eviscerates the Regional
Board’s authority, and the authority granted to third parties under the Clean Water Act, to find
the Discharger in violation for discharging chronically toxic constituents. An effluent limitation
for chronic toxicity must be included in the Order. In addition, the Chronic Toxicity Testing
Dilution Series should bracket the actual dilution at the time of discharge, not use default values
that are not relevant to the discharge.

Proposed Permit is quite simply wrong; by failing to include effluent limitations prohibiting
chronic toxicity the proposed Permit does not “...implement the SIP”. The Regional Board has
commented time and again that no chronic toxicity effluent limitations are being included in
NPDES permit until the State Board adopts a numeric limitation. The Regional Board
explanation does not excuse the proposed Permit’s failure to comply with Federal Regulations,
the SIP, the Basin Plan and the CWC. The Regional Board’s Basin Plan, as cited above, already
states that: ““...waters shall be maintained free of toxic substances in concentrations that produce
detrimental physiological responses...” Accordingly, the proposed Permit must be revised to
prohibit chronic toxicity (mortality and adverse sublethal impacts to aquatic life, (sublethal toxic



impacts are clearly defined in EPA’s toxicity guidance manuals)) in accordance with Federal
regulations, at 40 CFR 122.44 (d)(1)(i) and the Basin Plan and the SIP.

3. The proposed Permit fails to comply with the Antidegradation Policy (Resolution
68-16) by allowing degradation of groundwater without any degradation analysis or
assessment of the requirements of the Policy.

The proposed Permit, B. Groundwater Limitations, 1, states that: “The discharge shall not cause the
groundwater to exceed water quality objectives, unreasonably affect beneficial uses, or cause a
condition of pollution or nuisance.” This limitation does not prohibit degradation when compared to
background water quality. There is no supporting documentation or analysis of the requirements of
the Antidegradation Policy that an allowance of degradation is best practicable treatment and control
(BPTC) of the discharge or that an allowance for degradation is in the best interest of the people of
California.

4. The proposed Permit replaces Effluent Limitations for turbidity which were present
in the existing permit; contrary to the Antibacksliding requirements of the Clean
Water Act and Federal Regulations, 40 CFR 122.44 (I)(1).

Under the Clean Water Act (CWA), point source dischargers are required to obtain federal
discharge (NPDES) permits and to comply with water quality based effluent limits (WQBELSs) in
NPDES permits sufficient to make progress toward the achievement of water quality standards
or goals. The antibacksliding and antidegradation rules clearly spell out the interest of Congress
in achieving the CWA’s goal of continued progress toward eliminating all pollutant discharges.
Congress clearly chose an overriding environmental interest in clean water through discharge
reduction, imposition of technological controls, and adoption of a rule against relaxation of
limitations once they are established.

Upon permit reissuance, modification, or renewal, a discharger may seek a relaxation of permit
limitations. However, according to the CWA, relaxation of a WQBEL is permissible only if the
requirements of the antibacksliding rule are met. The antibacksliding regulations prohibit EPA
from reissuing NPDES permits containing interim effluent limitations, standards or conditions
less stringent than the final limits contained in the previous permit, with limited exceptions.
These regulations also prohibit, with some exceptions, the reissuance of permits originally based
on best professional judgment (BPJ) to incorporate the effluent guidelines promulgated under
CWA §304(b), which would result in limits less stringent than those in the previous BPJ-based
permit. Congress statutorily ratified the general prohibition against backsliding by enacting
§8§402(0) and 303(d)(4) under the 1987 Amendments to the CWA. The amendments preserve
present pollution control levels achieved by dischargers by prohibiting the adoption of less
stringent effluent limitations than those already contained in their discharge permits, except in
certain narrowly defined circumstances.

When attempting to backslide from WQBELSs under either the antidegradation rule or an
exception to the antibacksliding rule, relaxed permit limits must not result in a violation of
applicable water quality standards. The general prohibition against backsliding found in
§402(0)(1) of the Act contains several exceptions. Specifically, under §402(0)(2), a permit may
be renewed, reissued, or modified to contain a less stringent effluent limitation applicable to a



pollutant if: (A) material and substantial alterations or additions to the permitted facility occurred
after permit issuance which justify the application of a less stringent effluent limitation; (B)(1)
information is available which was not available at the time of permit issuance (other than
revised regulations, guidance, or test methods) and which would have justified the application of
a less stringent effluent limitation at the time of permit issuance; or (ii) the Administrator
determines that technical mistakes or mistaken interpretations of law were made in issuing the
permit under subsection (a)(1)(B) of this section; (C) a less stringent effluent limitation is
necessary because of events over which the permittee has no control and for which there is no
reasonably available remedy [(e.g., Acts of God)]; (D) the permittee has received a permit
modification under section 1311(c), 1311(g), 1311(h), 1311(1), 1311(k), 1311(n), or 1326(a) of
this title; or (E) the permittee has installed the treatment facilities required to meet the effluent
limitations in the previous permit, and has properly operated and maintained the facilities, but
has nevertheless been unable to achieve the previous effluent limitations, in which case the
limitations in the reviewed, reissued, or modified permit may reflect the level of pollutant control
actually achieved (but shall not be less stringent than required by effluent guidelines in effect at
the time of permit renewal, reissuance, or modification).

Even if a discharger can meet either the requirements of the antidegradation rule under
§303(d)(4) or one of the statutory exceptions listed in §402(0)(2), there are still limitations as to
how far a permit may be allowed to backslide. Section 402(0)(3) acts as a floor to restrict the
extent to which BPJ and water quality-based permit limitations may be relaxed under the
antibacksliding rule. Under this subsection, even if EPA allows a permit to backslide from its
previous permit requirements, EPA may never allow the reissued permit to contain effluent
limitations which are less stringent than the current effluent limitation guidelines for that
pollutant, or which would cause the receiving waters to violate the applicable state water quality
standard adopted under the authority of §303.49.

Federal regulations 40 CFR 122.44 (1)(1) have been adopted to implement the antibacksliding
requirements of the CWA:

(1) Reissued permits. (1) Except as provided in paragraph (1)(2) of this section when a
permit is renewed or reissued, interim effluent limitations, standards or conditions must
be at least as stringent as the final effluent limitations, standards, or conditions in the
previous permit (unless the circumstances on which the previous permit was based have
materially and substantially changed since the time the permit was issued and would
constitute cause for permit modification or revocation and reissuance under Sec. 122.62.)

(2) In the case of effluent limitations established on the basis of Section 402(a)(1)(B) of
the CWA, a permit may not be renewed, reissued, or modified on the basis of effluent
guidelines promulgated under section 304(b) subsequent to the original issuance of such
permit, to contain effluent limitations which are less stringent than the comparable
effluent limitations in the previous permit.

(1) Exceptions--A permit with respect to which paragraph (1)(2) of this section applies
may be renewed, reissued, or modified to contain a less stringent effluent limitation
applicable to a pollutant, if:



(A) Material and substantial alterations or additions to the permitted facility occurred
after permit issuance which justify the application of a less stringent effluent limitation;

(B)(1) Information is available which was not available at the time of permit issuance
(other than revised regulations, guidance, or test methods) and which would have
justified the application of a less stringent effluent limitation at the time of permit
issuance; or (2) The Administrator determines that technical mistakes or mistaken
interpretations of law were made in issuing the permit under section 402(a)(1)(b);

(C) A less stringent effluent limitation is necessary because of events over which the
permittee has no control and for which there is no reasonably available remedy;

(D) The permittee has received a permit modification under section 301(c), 301(g),
301(h), 301(i), 301(k), 301(n), or 316(a); or

(E) The permittee has installed the treatment facilities required to meet the effluent
limitations in the previous permit and has properly operated and maintained the facilities
but has nevertheless been unable to achieve the previous effluent limitations, in which
case the limitations in the reviewed, reissued, or modified permit may reflect the level of
pollutant control actually achieved (but shall not be less stringent than required by
effluent guidelines in effect at the time of permit renewal, reissuance, or modification).

(i1) Limitations. In no event may a permit with respect to which paragraph (1)(2) of this
section applies be renewed, reissued, or modified to contain an effluent limitation which
is less stringent than required by effluent guidelines in effect at the time the permit is
renewed, reissued, or modified. In no event may such a permit to discharge into waters be
renewed, issued, or modified to contain a less stringent effluent limitation if the
implementation of such limitation would result in a violation of a water quality standard
under section 303 applicable to such waters.

The proposed Permit Fact Sheet discusses Pathogens and states that the previous Order
established Effluent Limitations for turbidity. Turbidity limitations are maintained in the
proposed Permit but have been moved to “Special Provisions”, they are no longer Effluent
Limitations. The Fact Sheet Pathogen discussion states that infectious agents in sewage are
bacteria, parasites and viruses and that tertiary treatment is necessary to effectively remove these
agents. This discussion also states that turbidity limitations were originally established: “...to
ensure that the treatment system was functioning properly and could meet the limits for total
coliform organisms. This discussion is incorrect. First, coliform organism limitations are also
an indicator parameter of the effectiveness of tertiary treatment. The coliform limitations in the
proposed and past Permit are significantly lower than the Basin Plan Water Quality Objective
and are based on the level of treatment recommended by the California Department of Public
Health (DPH). Second, both the coliform limitations and turbidity are recommended by DPH as
necessary to protect recreational and irrigated agricultural beneficial uses of the receiving water.
Turbidity has no lesser standing than coliform organisms in the DPH recommendation. Section
122 .44(d) of 40 CFR requires that permits include water quality-based effluent limitations
(WQBELSs) to attain and maintain applicable numeric and narrative water quality criteria to



protect the beneficial uses of the receiving water. There are no limitations for viruses and
parasites in the proposed Permit, which the Regional Board has indicated are necessary to protect
the contact recreation and irrigated agricultural uses of the receiving water. Both coliform and
turbidity limitations are treatment effectiveness indicators that the levels of bacteria viruses and
parasites are adequately removed to protect the beneficial uses. Special Provisions are not
Effluent Limitations as required by the Federal Regulations. The turbidity Effluent Limitations
must be restored in accordance with the Clean Water Act and Federal regulations 40 CFR 122 .44

(M(D).

The only rational that can explain moving the turbidity from Effluent Limitations to Provisions is
to protect Dischargers from mandatory minimum penalties as prescribed by the California Water
Code, Section 13385. It is doubtful that it was intent of the legislature in adopting the mandatory
penalty provisions to have the Regional Boards delete Effluent Limitations from permit to avoid
penalties. The Regional Board has not presented any other argument or rational for moving the
Effluent Limitation for turbidity other than to circumvent the law regarding mandatory penalties
established by the legislature.

5. The proposed Permit establishes Effluent Limitations for metals based on the
hardness of the effluent as opposed to the ambient upstream receiving water
hardness as required by Federal Regulations, the California Toxics Rule (CTR, 40
CFR 131.38(c)(4)).

Federal Regulation 40 CFR 131.38(c)(4) states that: “For purposes of calculating freshwater
aquatic life criteria for metals from the equations in paragraph (b)(2) of this section, for waters
with a hardness of 400 mg/] or less as calcium carbonate, the actual ambient hardness of the
surface water shall be used in those equations.” (Emphasis added). The proposed Permit states
that the effluent hardness and the downstream hardness were used to calculate Effluent
Limitations for metals. The definition of ambient is “in the surrounding area”, “encompassing
on all sides”. It has been the Region 5, Sacramento, NPDES Section, in referring to Basin Plan
objectives for temperature, to define ambient as meaning upstream. It is reasonable to assume,
after considering the definition of ambient, that EPA is referring to the hardness of the receiving
stream before it is potentially impacted by an effluent discharge. It is also reasonable to make
this assumption based on past interpretations and since EPA, in permit writers’ guidance and
other reference documents, generally assumes receiving streams have dilution, which would
ultimately “encompass” the discharge. Ambient conditions are in-stream conditions unimpacted
by the discharge.

The Federal Register, Volume 65, No. 97/Thursday, May 18" 2000 (31692), adopting the
California Toxics Rule in confirming that the ambient hardness is the upstream hardness, absent
the wastewater discharge, states that: “A hardness equation is most accurate when the
relationship between hardness and the other important inorganic constituents, notably alkalinity
and pH, are nearly identical in all of the dilution waters used in the toxicity tests and in the
surface waters to which the equation is to be applied. If an effluent raises hardness but not
alkalinity and/or pH, using the lower hardness of the downstream hardness might provide a
lower level of protection than intended by the 1985 guidelines. If it appears that an effluent
causes hardness to be inconsistent with alkalinity and/or pH the intended level of protection will



usually be maintained or exceeded if either (1) data are available to demonstrate that alkalinity
and/or pH do not affect the toxicity of the metal, or (2) the hardness used in the hardness
equation is the hardness of upstream water that does not include the effluent. The level of
protection intended by the 1985 guidelines can also be provided by using the WER procedure.”

The proposed Permit states that: For purposes of establishing WQBELSs, water quality criteria for
acute and chronic copper, acute and chronic chromium III, acute and chronic nickel, acute and
chronic zinc, and chronic cadmium were developed using the lowest effluent hardness value 55
mg/L. Water quality criteria for acute cadmium, acute and chronic lead, and acute silver were
developed using the lowest receiving water hardness value 78 mg/L.” The proposed Permit also
goes into great detail citing the Federal Regulation requiring the receiving water hardness be
used to establish Effluent Limitations. The result of using a higher effluent or downstream
hardness value is that metals are toxic at higher concentrations, discharges have less reasonable
potential to exceed water quality standards and the resulting Permits have fewer Effluent
Limitations. The comparative Effluent Limitation values presented to defend the unsupported
statements regarding which is more protective. Once again the public is subject to a bureaucrat
“knowing better” and simply choosing to ignore very clear regulatory requirements. The
Regional Board staff have chosen to deliberately ignore Federal Regulations placing themselves
above the law. There are procedures for changing regulations if peer reviewed science indicates
the need to do so, none of which have been followed. The proposed Permit failure to include
Effluent Limitations for metals based on the actual ambient hardness of the surface water is
contrary to the cited Federal Regulation and must be amended to comply with the cited
regulatory requirement.

The most typical wastewater discharge situation is where the receiving water hardness is lower
than the effluent hardness. Metals are more toxic in lower hardness water. Therefore in this case
it must follow those metals would be more toxic in the receiving water than in the effluent. For
example, if the receiving water hardness is 25 mg/l and the effluent hardness is 50 mg/I a
corresponding chronic discharge limitation for copper based on the different hardness’s would be
2.9 ug/l and 5.2 ug/l, respectively. Obviously, the limitation based on the ambient receiving
water hardness is more restrictive. For this case however the Regional Board’s argues that the
higher effluent hardness or the downstream hardness is protective of all beneficial uses. Since
the limitation based on the upstream ambient hardness is more restrictive; the Regional Board’s
argument can only be made if in-stream mixing is considered. Mixing zones may be granted in
accordance with extensive requirements contained in the SIP and the Basin Plan to establish
Effluent Limitations. Mixing zones cannot be considered in conducting a reasonable potential
analysis to determine whether a constituent will exceed a water quality standard or objective.
The Regional Board’s approach in using the effluent or downstream hardness to conduct a
reasonable potential analysis and consequently establish effluent limitations can only be utilized
if mixing is considered; otherwise the ambient (upstream) hardness results in significantly more
restrictive limitations. A mixing zone allowance has not been discussed with regard to this issue
and therefore does not comply with the SIP. Verification of the Regional Boards use of
“mixing” in implementing their procedure can be found in text of Finding No. 4. The issue is
that the Regional Board fails to comply with the regulatory requirement to use the ambient
instream hardness for limiting hardness dependant metals under the CTR. Use of the effluent or
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the effluent receiving water mix simply does not meet the definition of the actual ambient
hardness of the receiving stream.

6. The proposed Permit contains no Effluent Limitations for settleable solids (SS)
which are present in the existing NPDES Permit contrary to the Antibacksliding
requirements of the Clean Water Act and Federal Regulations, 40 CFR 122.44 (1)(1).

Under the Clean Water Act (CWA), point source dischargers are required to obtain federal
discharge (NPDES) permits and to comply with water quality based effluent limits (WQBELSs) in
NPDES permits sufficient to make progress toward the achievement of water quality standards
or goals. The antibacksliding and antidegradation rules clearly spell out the interest of Congress
in achieving the CWA’s goal of continued progress toward eliminating all pollutant discharges.
Congress clearly chose an overriding environmental interest in clean water through discharge
reduction, imposition of technological controls, and adoption of a rule against relaxation of
limitations once they are established.

Upon permit reissuance, modification, or renewal, a discharger may seek a relaxation of permit
limitations. However, according to the CWA, relaxation of a WQBEL is permissible only if the
requirements of the antibacksliding rule are met. The antibacksliding regulations prohibit EPA
from reissuing NPDES permits containing interim effluent limitations, standards or conditions
less stringent than the final limits contained in the previous permit, with limited exceptions.
These regulations also prohibit, with some exceptions, the reissuance of permits originally based
on best professional judgment (BPJ) to incorporate the effluent guidelines promulgated under
CWA §304(b), which would result in limits less stringent than those in the previous BPJ-based
permit. Congress statutorily ratified the general prohibition against backsliding by enacting
§8§402(0) and 303(d)(4) under the 1987 Amendments to the CWA. The amendments preserve
present pollution control levels achieved by dischargers by prohibiting the adoption of less
stringent effluent limitations than those already contained in their discharge permits, except in
certain narrowly defined circumstances.

When attempting to backslide from WQBELSs under either the antidegradation rule or an
exception to the antibacksliding rule, relaxed permit limits must not result in a violation of
applicable water quality standards. The general prohibition against backsliding found in
§402(0)(1) of the Act contains several exceptions. Specifically, under §402(0)(2), a permit may
be renewed, reissued, or modified to contain a less stringent effluent limitation applicable to a
pollutant if: (A) material and substantial alterations or additions to the permitted facility occurred
after permit issuance which justify the application of a less stringent effluent limitation; (B)(1)
information is available which was not available at the time of permit issuance (other than
revised regulations, guidance, or test methods) and which would have justified the application of
a less stringent effluent limitation at the time of permit issuance; or (ii) the Administrator
determines that technical mistakes or mistaken interpretations of law were made in issuing the
permit under subsection (a)(1)(B) of this section; (C) a less stringent effluent limitation is
necessary because of events over which the permittee has no control and for which there is no
reasonably available remedy [(e.g., Acts of God)]; (D) the permittee has received a permit
modification under section 1311(c), 1311(g), 1311(h), 1311(i), 1311(k), 1311(n), or 1326(a) of
this title; or (E) the permittee has installed the treatment facilities required to meet the effluent
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limitations in the previous permit, and has properly operated and maintained the facilities, but
has nevertheless been unable to achieve the previous effluent limitations, in which case the
limitations in the reviewed, reissued, or modified permit may reflect the level of pollutant control
actually achieved (but shall not be less stringent than required by effluent guidelines in effect at
the time of permit renewal, reissuance, or modification).

Even if a discharger can meet either the requirements of the antidegradation rule under
§303(d)(4) or one of the statutory exceptions listed in §402(0)(2), there are still limitations as to
how far a permit may be allowed to backslide. Section 402(0)(3) acts as a floor to restrict the
extent to which BPJ and water quality-based permit limitations may be relaxed under the
antibacksliding rule. Under this subsection, even if EPA allows a permit to backslide from its
previous permit requirements, EPA may never allow the reissued permit to contain effluent
limitations which are less stringent than the current effluent limitation guidelines for that
pollutant, or which would cause the receiving waters to violate the applicable state water quality
standard adopted under the authority of §303.49.

Federal regulations 40 CFR 122.44 (1)(1) have been adopted to implement the antibacksliding
requirements of the CWA:

(1) Reissued permits. (1) Except as provided in paragraph (1)(2) of this section when a
permit is renewed or reissued, interim effluent limitations, standards or conditions must
be at least as stringent as the final effluent limitations, standards, or conditions in the
previous permit (unless the circumstances on which the previous permit was based have
materially and substantially changed since the time the permit was issued and would
constitute cause for permit modification or revocation and reissuance under Sec. 122.62.)

(2) In the case of effluent limitations established on the basis of Section 402(a)(1)(B) of
the CWA, a permit may not be renewed, reissued, or modified on the basis of effluent
guidelines promulgated under section 304(b) subsequent to the original issuance of such
permit, to contain effluent limitations which are less stringent than the comparable
effluent limitations in the previous permit.

(1) Exceptions--A permit with respect to which paragraph (1)(2) of this section applies
may be renewed, reissued, or modified to contain a less stringent effluent limitation
applicable to a pollutant, if:

(A) Material and substantial alterations or additions to the permitted facility occurred
after permit issuance which justify the application of a less stringent effluent limitation;
(B)(1) Information is available which was not available at the time of permit issuance
(other than revised regulations, guidance, or test methods) and which would have
justified the application of a less stringent effluent limitation at the time of permit
issuance; or (2) The Administrator determines that technical mistakes or mistaken
interpretations of law were made in issuing the permit under section 402(a)(1)(b);

(C) A less stringent effluent limitation is necessary because of events over which the
permittee has no control and for which there is no reasonably available remedy;

(D) The permittee has received a permit modification under section 301(c), 301(g),
301¢h), 301(1), 301(k), 301(n), or 316(a); or
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(E) The permittee has installed the treatment facilities required to meet the effluent
limitations in the previous permit and has properly operated and maintained the facilities
but has nevertheless been unable to achieve the previous effluent limitations, in which
case the limitations in the reviewed, reissued, or modified permit may reflect the level of
pollutant control actually achieved (but shall not be less stringent than required by
effluent guidelines in effect at the time of permit renewal, reissuance, or modification).
(i1) Limitations. In no event may a permit with respect to which paragraph (1)(2) of this
section applies be renewed, reissued, or modified to contain an effluent limitation which
is less stringent than required by effluent guidelines in effect at the time the permit is
renewed, reissued, or modified. In no event may such a permit to discharge into waters be
renewed, issued, or modified to contain a less stringent effluent limitation if the
implementation of such limitation would result in a violation of a water quality standard
under section 303 applicable to such waters.

The existing NPDES permit (R5-200-) for this facility contains Effluent Limitations for
settleable solids (SS). The most important physical characteristic of wastewater is its total solids
content. SS are an approximate measure of the quantity of sludge that will be removed by
sedimentation. Low, medium and high strength wastewaters will generally contain 5 ml/I, 10
ml/l and 20 ml/I of SS, respectively. Knowledge of SS parameters is critical for proper
wastewater treatment plant design, evaluating sludge quantities, operation and troubleshooting.
Excessive SS in the effluent discharge are typically indicative of process upset or overloading of
the system. Failure to limit and monitor for SS limits the regulators ability to assess facility
operations and determine compliance. Settleable matter is a water quality objective in the Basin
Plan. Failure to include an Effluent Limitations for SS threatens to allow violation of the
settleable matter receiving water limitation. As such, there is a reasonable potential for settleable
solids to exceed the Basin Plan’s water quality standard and Effluent Limitations are required in
accordance with 40 CFR 122.44. We applaud the operators if indeed they did not violate the SS
limitation during the life of the existing permit; this does not however remove the reasonable
potential to cause exceedances in the future during system upsets or overloading; this also does
not constitute “new” information as is required under the antibacksliding regulations.

7. The proposed Permit contains an inadequate antidegradation analysis that does not
comply with the requirements of Section 101(a) of the Clean Water Act, Federal
Regulations 40 CFR § 131.12, the State Board’s Antidegradation Policy (Resolution
68-16) and California Water Code (CWC) Sections 13146 and 13247.

Actions that trigger use of the antidegradation policy include issuance, re-issuance, and
modification of NPDES permits. CWC Sections 13146 and 13247 require that the Board in
carrying out activities which affect water quality shall comply with state policy for water quality
control unless otherwise directed by statute, in which case they shall indicate to the State Board
in writing their authority for not complying with such policy. The State Board has adopted the
Antidegradation Policy (Resolution 68-16), which the Regional Board has incorporated into its
Basin Plan. The Regional Board is required by the CWC to comply with the Antidegradation
Policy.
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Section 101(a) of the Clean Water Act (CWA), the basis for the antidegradation policy, states
that the objective of the Act is to “restore and maintain the chemical, biological and physical
integrity of the nation’s waters.” Section 303(d)(4) of the CWA carries this further, referring
explicitly to the need for states to satisfy the antidegradation regulations at 40 CFR § 131.12
before taking action to lower water quality. These regulations (40 CFR § 131.12(a)) describe the
federal antidegradation policy and dictate that states must adopt both a policy at least as stringent
as the federal policy as well as implementing procedures.

California’s antidegradation policy is composed of both the federal antidegradation policy and
the State Board’s Resolution 68-16 (State Water Resources Control Board, Water Quality Order
86-17, p. 20 (1986) (“Order 86-17); Memorandum from Chief Counsel William Attwater,
SWRCB to Regional Board Executive Officers, “federal Antidegradation Policy,” pp. 2, 18 (Oct.
7, 1987) (“State Antidegradation Guidance™)). As a state policy, with inclusion in the Water
Quality Control Plan (Basin Plan), the antidegradation policy is binding on all of the Regional
Boards (Water Quality Order 86-17, pp. 17-18).

As is stated in the above comments, the Regional Board has not required the Discharger to
characterize the discharge for priority pollutants. The Regional Board does not know the quality
of the wastewater discharge. Without this data, the Regional Board cannot state that water
quality standards are going to be met or that best practicable treatment and control of the
discharge is being provided. The proposed permit states that: “This Order does not allow for an
increase in flow or mass of pollutants to the receiving water. Therefore, a complete antidegradation
analysis is not necessary.” Even if we agree that a complete Antidegradation analysis is not
necessary; there is no evidence that any analysis has been done for this discharge.

Even a minimal antidegradation analysis would require an examination of: 1) existing applicable
water quality standards; 2) ambient conditions in receiving waters compared to standards; 3)
incremental changes in constituent loading, both concentration and mass; 4) treatability; 5) best
practicable treatment and control (BPTC); 6) comparison of the proposed increased loadings
relative to other sources; 7) an assessment of the significance of changes in ambient water
quality and 8) whether the waterbody was a ONRW. A minimal antidegradation analysis must
also analyze whether: 1) such degradation is consistent with the maximum benefit to the people
of the state; 2) the activity is necessary to accommodate important economic or social
development in the area; 3) the highest statutory and regulatory requirements and best
management practices for pollution control are achieved; and 4) resulting water quality is
adequate to protect and maintain existing beneficial uses.

8. The proposed Permit does not contain an Effluent Limitation for oil and grease in
violation of Federal Regulations 40 CFR 122.44 and California Water Code, Section
13377

The proposed Permit is for a domestic wastewater treatment plant. Domestic wastewater
treatment plants, by their nature, receive oil and grease in concentrations from home cooking and
restaurants that present a reasonable potential to exceed the Basin Plan water quality objective
for oil and grease (Basin Plan III-5.00). Confirmation sampling is not necessary to establish that
domestic wastewater treatment systems contain oil and grease in concentrations that present a
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reasonable potential to exceed the water quality objective. It is not unusual for sewerage systems
to allow groundwater cleanup systems, such as from leaking underground tanks, to discharge
into the sanitary sewer. Groundwater polluted with petroleum hydrocarbons can also infiltrate
into the collection system as easily as sewage exfiltrates. The Central Valley Regional Board has
a long established history of including oil and grease limitations in NPDES permits at 15 mg/1 as
a daily maximum and 10 mg/l as a monthly average, which has established BPTC for POTWs.

The California Water Code (CWC), Section 13377 states in part that: “...the state board or the
regional boards shall...issue waste discharge requirements...which apply and ensure compliance
with ...water quality control plans, or for the protection of beneficial uses...” Section 122.44(d)
of 40 CFR requires that permits include water quality-based effluent limitations (WQBELSs) to
attain and maintain applicable numeric and narrative water quality criteria to protect the
beneficial uses of the receiving water. Where numeric water quality objectives have not been
established, 40 CFR §122.44(d) specifies that WQBELs may be established using USEPA
criteria guidance under CWA section 304(a), proposed State criteria or a State policy interpreting
narrative criteria supplemented with other relevant information, or an indicator parameter.
Failure to include an effluent limitation for oil and grease in the proposed permit violates 40 CFR
122.44 and CWC 13377.

Notwithstanding the fact that the Regional Board has an established history of including oil and
grease limitations in NPDES permits at 15 mg/l as a daily maximum and 10 mg/I as a monthly
average, we believe these limitations are not necessarily protective. The only guidance we were
able to find supporting the 15/10 mg/I limit is an old 1974 EPA memo discussing technological-
based limits for stormwater runoff from petroleum refineries and marketing terminals. The
15/10 mg/1 standard is clearly inadequate in situations where reasonable potential analyses
mandate a water quality-based limitation.

Oil and grease is highly toxic to aquatic life: toxic at concentrations as low as 0.1 mg/L and
sublethal toxicities are reported at 10-100 pg/L. In fact, it has been shown that petroleum
products can harm aquatic life at concentrations as low as 1 yg/l. Oil and grease is also
persistent, bioaccumulative and highly toxic in sediment. The US EPA’s water quality standard
for oil and grease is stated as: “a) 0.01 of the lowest continuous flow 96-hour LC50 to several
important freshwater and marine species, each having a demonstrated high susceptibility to oils
and petrochemicals, b) Levels of oils or petrochemicals in the sediment which cause deleterious
effects to the biota should not be allowed and c) surface waters shall be virtually free from
floating nonpetroleum oils of vegetable or animal origin, as well as petroleum-derived oils”
Goldbook, 1986, Quality Criteria for Water, EPA 440/5-86-001. A table summarizing lethal
toxicities of various petroleum products to aquatic life can be found in EPA’s 1976 Quality
Criteria for Water (Redbook, pp 210-215). The Basin Plan’s narrative limit for oil and grease is
stated as “[w]aters shall not contain oils, greases, waxes, or other materials in concentrations that
cause nuisance, result in a visible film or coating on the surface of the water or on objects in the
water, or otherwise adversely affect beneficial uses” Basin Plan, I11-5.00.

Thank you for considering these comments. If you have questions or require clarification, please
don’t hesitate to contact us.
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Sincerely,
Bill Jennings, Executive Director
California Sportfishing Protection Alliance



